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3meer / ORDER

PER VIKAS AWASTHY, JM :

This appeal by the assessee is directed against the order of
Commissioner of Income Tax (Appeals)-7, Pune dated 21-11-2016 for the

assessment year 2012-13.

2. Shri Kishor Phadke appearing on behalf of the assessee submitted

that the solitary issue in the appeal is against the findings of
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Commissioner of Income Tax (Appeals) in upholding the incentive received
by the assessee under Industrial Promotion Subsidy Scheme, 2007
introduced by State of Maharashtra as revenue receipts. The ld. AR
submitted that the Commissioner of Income Tax (Appeals) is an ex-parte
proceedings, without appreciating the facts and law has upheld the
findings of Assessing Officer in holding the subsidy received by assessee as

revenue receipt.

2.1 The 1ld. AR submitted that the assessee has been receiving subsidy
from the State Government under the Package Scheme of Incentives, 2007
in the past. The assessee has been claiming subsidy as capital receipt. In
scrutiny assessment proceedings, the Assessing Officer held the subsidy as
revenue receipt and the Commissioner of Income Tax (Appeals) has upheld
the findings of Assessing Officer. The assessee carried the matter in appeal
before the Tribunal in ITA Nos. 308 & 309/PUN/2017 for the assessment
years 2010-11 and 2011-12, respectively. The Tribunal vide order dated
27-04-2018 held the aforesaid subsidy as capital receipt in the hands of
the assessee. The issue in the present appeal is identical to the one
already adjudicated by the Tribunal in assessee’s own case for assessment
years 2010-11 and 2011-12. The subsidy scheme and the facts in the

assessment year under appeal are identical.

3. On the other hand Shri Pankaj Garg representing the Department
vehemently defended the impugned order. However, the ld. DR fairly
admitted that the issue raised in the present appeal is identical to the one
adjudicated by the Tribunal in assessee’s own case for assessment years

2010-11 and 2011-12 (supra).
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4. Both sides heard. Orders of the authorities below perused. The only
issue raised by the assessee in appeal is against the findings of
Commissioner of Income Tax (Appeals) in confirming the assessment order
holding the incentive received by assessee under Industrial Promotion
Subsidy Scheme, 2007 amounting to Rs.26,49,450/- as revenue receipt
chargeable to tax. We find that in the immediately preceding assessment
years i.e. assessment years 2010-11 and 2011-12 similar additions were
made by the Assessing Officer holding the subsidy received by the assessee
under Industrial Promotion Subsidy Scheme. The Tribunal in appeals by
the assessee in ITA Nos. 308 & 309/PUN/2017 (supra) after considering
the facts of the case, and on the decision of Tribunal in the case of
Innoventive Industries Ltd. Vs. DCIT in ITA No. 601/PN/2013 for
assessment year 2009-10 decided on 24-03-2017 held that the subsidy
received by the assessee under the Package Incentive Scheme, 2007 is
capital receipt in the hands of assessee. The operative part of the order of
Tribunal in assessee’s own case for the earlier assessment years is
reproduced here-in-below :

“17. The issue arising before us is identical to the issue before the Tribunal
in Innoventive Industries Ltd. Vs. DCIT (supra) and the assessee had
received incentive / subsidy from the State Government for setting up the
project in the classified area. Hence, we hold that subsidy received by the
assessee under PSI, 2007 is capital receipt in the hands of assessee.
Accordingly, we delete the addition of ¥ 26,37,000/-. The grounds of appeal
raised by the assessee are thus, allowed.”

S. The 1d. DR has fairly admitted that the facts in assessment year
under appeal are identical to the facts in assessment years 2010-11 and
2011-12. No contrary decision has been brought to our notice by the
Department. Therefore, we find no reason to take a different view.
Respectfully following the order of Co-ordinate Bench of Tribunal, we hold

that the subsidy received by the assessee under Industrial Promotion
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Subsidy Scheme, 2007 is capital receipt, not liable to be taxed in the

hands of assessee. Accordingly, the findings of Commissioner of Income

Tax (Appeals) are reversed and the appeal of assessee is allowed.

0. In the result, the appeal of assessee is allowed.

Order pronounced on Monday, the 034 day of June, 2019.
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